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Title  40 — Protection  of  Environment 

CHAPTER  I— ENVIRONMENTAL 
PROTECTION  AGENCY 

[FRL  230-3] 

PART  112— OIL  POLLUTION  PREVENTION 

MISCELLANEOUS  AMENDMENT 

PART  114 — CIVIL  PENALTIES  FOR  VIOLA¬ 
TION  OF  OIL  POLLUTION  PREVENTION 
REGULATIONS 

Interim  Regulation 

Pursuant  to  section  311  (j)  of  the 
Federal  Water  Pollution  Control  Act,  as 
amended  (33  U.S.C.  1251  et  seq.)  (the 
“Act”),  the  Oil  Pollution  Prevention 
Regulations,  40  CFR  Part  112,  were  pub¬ 
lished  in  the  Federal  Register  on  De¬ 
cember  11,  1973  (38  FR  34164) ,  and  be¬ 
came  effective  on  January  10, 1974.  Their 
purpose  is  to  prevent  oil  spills  by  requir¬ 
ing  the  preparation  of  spill  prevention 
plans  by  July  10,  1974,  by  owners  and 
operators  of  facilities  that  could  rea¬ 
sonably  be  expected  to  discharge  oil  In 
harmful  quantities,  as  defined  in  40  CFR 
Part  110,  into  the  navigable  waters. 

On  July  11,  1974,  EPA  personnel  be¬ 
gan  inspecting  installations  subject  to 
the  regulations  to  determine  whether  a 
plan  has  been  prepared,  whether  the 
plan  will  be  implemented,  and  whether 
the  plan  meets  the  requirements  of  the 
EPA  regulations.  Also,  EPA  personnel  re¬ 
sponding  to  oil  spills  from  installations 
subject  to  40  CFR  Part  112  are  investi¬ 
gating  to  determine,  as  appropriate, 
whether  the  facility  has  a  plan  and, 
after  the  plan  implementation  dead¬ 
line  of  January  11,  1975,  to  determine 
what  corrections  or  plan  changes  may 
be  warranted. 

Owners  or  operators  of  facilities  are 
subject  to  civil  penalties  under  section 
311  (j)  (2)  of  the  Act  for  failure  to  com¬ 
ply  with  any  of  the  provisions  of  40 
CFR  Part  112  and  shall  be  assessed 
civil  penalties  in  accordance  with  the 
provisions  set  out  in  this  new  Part  114. 
Since  plans  must  have  been  prepared  by 
July  10,  1974,  violations  of  40  CFR  Part 
112  may  occur  starting  on  July  10,  1974. 
It  is  therefore  necessary  to  amend  Part 
112  and  to  issue  a  new  Part  114  as  an 
interim  regulation,  effective  immediately 
upon  publication. 

These  regulations  set  forth  the  pro¬ 
cedures  for  EPA  to  impose  civil  penal¬ 
ties  under  section  311(j)(2)  of  the  Act 
for  violations  of  EPA’s  Oil  Pollution 
Prevention  Regulations  and  include  pro¬ 
visions  for  issuing  a  Notice  of  Violation, 
requesting  a  hearing  on  the  violation, 
the  appointment  of  the  Presiding  Offi¬ 
cer,  conduct  of  the  hearing,  and  for  ap¬ 
peal  of  an  adverse  determination  to  the 
Administrator. 

This  interim  regulation  utilizes  infor¬ 
mal  hearings  for  the  assessment  of  civil 
penalties.  These  informal  hearings  are 
not  conducted  under  oath,  do  not  provide 
for  cross-examination  of  witnesses,  do 
not  provide  for  a  verbatim  transcript  and 
record,  and  are  not  presided  over  by  an 
Administrative  Law  Judge.  EPA  feels 
that  since  adverse  determinations  of  pre¬ 
siding  officers  at  these  informal  hearings 


may  be  appealed  to  the  Administrator, 
and  that  since  full  de  novo  trials  in  the 
United  States  District  Court  are  available 
to  alleged  violators  upon  request  and  fur¬ 
thermore  since  there  is  no  subpoena 
power  under  this  section  of  the  Act,  that 
informal  hearings  are  in  the  best  inter¬ 
est  of  both  EPA  and  the  public.  Specific 
comment  is  requested,  however,  on  this 
point  and  the  Agency  welcomes  the  views 
of  the  public  concerning  whether  or  not 
hearings  conducted  pursuant  to  section 
311  (j )  of  the  Act  should  be  informal  as 
in  this  interim  regulation  or  more  formal 
adjudications  that  would  require  the 
utilization  of  administrative  law  judges, 
verbatim  transcripts,  the  taking  of  testi¬ 
mony  under  oath,  etc.  Comments  on  this 
point  should  consider  economic  costs 
to  both  the  EPA  and  to  the  public.  Time 
factors  should  also  be  considered.  The 
Interim  Regulations  provide  for  the  utili¬ 
zation  of  attorneys  as  presiding  officers 
in  civil  penalty  hearings.  It  has  been  sug¬ 
gested,  however,  that  since  certain  of 
these  hearings  would  be  concerned  with 
issues  that  were  predominantly  technical 
in  nature  it  might  be  appropriate  that  in 
those  cases  the  presiding  officer  should 
be  someone  with  technical  training  and 
not  necessarily  an  attorney.  Specific  com¬ 
ment  is  also  requested  on  this  particular 
point. 

Interested  persons  may  submit  written 
comments  on  this  interim  regulation  to 
the  Environmental  Protection  Agency, 
Water  Enforcement  Division  (EG-338), 
Washington,  D.C.  20460,  Attention:  Mr. 
Henry  P.  Stetina.  All  comments  received 
before  October  18, 1974,  will  be  evaluated 
and  considered  in  the  drafting  of  the  fi¬ 
nal  regulation.  A  copy  of  all  public  com¬ 
ments  will  be  available  for  inspection  at 
Room  3201,  Environmental  Protection 
Agency,  401  M  Street  SW.,  Washington, 
D.C.  The  EPA  information  regulation,  40 
CFR  Part  2,  provides  that  a  reasonable 
fee  may  be  charged  for  copying. 

1.  In  40  CFR  Part  112,  §  112.6  is  revised 
to  read  as  follows: 

§  112.6  Civil  penalties  for  violation  of 
Oil  Pollution  Prevention  Regulations. 

Owners  or  operators  of  facilities  sub¬ 
ject  to  §  112.3(a),  (b)  or  (c)  who  violate 
the  requirements  of  this  Part  112  by 
failing  r  refusing  to  comply  with  any  of 
the  provisions  of  §  112.3,  S  112.4  or 
§  112.5  shall  be  liable  for  a  civil  penalty  of 
not  more  than  $5,000  for  each  day  such 
violation  continues.  Civil  penalties  shall 
be  imposed  in  accordance  with  proce¬ 
dures  set  out  in  Part  114  of  this  sub¬ 
chapter  D. 

(Secs.  311  (j),  601(a),  Pub.  Law  92-600,  86 
Stat.  868,  885  (33  U.S.C.  1321  (J),  1361(a))) 

2.  Chapter  I  of  Title  40  of  the  Code 
of  Federal  Regulations  is  amended  by 
adding  a  new  Part  114,  Civil  Penalties  for 
Violation  of  Oil  Pollution  Prevention 
Regulations,  to  read  as  follows: 

Now-Transportation  Related  Onshore  and 
Offshore  Facilities 

Sec. 

114.1  General  applicability. 

114.2  Violation. 


Sec. 

114.3  Determination  of  penalty. 

114.4  Notice  of  Violation. 

114.5  Request  for  hearing. 

114.6  Presiding  Officer. 

114.7  Consolidation. 

114.8  Prehearing  conference. 

114.9  Conduct  of  hearing. 

114.10  Decision. 

114.11  Appeal  to  Administrator. 

Authority:  Secs.  311(J),  601(a),  Pub.  Law 
92-500,  86  Stat.  868,  885  (33  U.S.C.  1321  (j), 
1361(a)). 

Non-Transportation  Related  Onshore 
and  Offshore  Facilities 

§  114.1  General  applicability. 

Owners  or  operators  of  facilities  sub¬ 
ject  to  §  112.3  (a) ,  (b)  or  (c)  of  this  sub¬ 
chapter  who  violate  the  requirements  of 
Part  112  of  this  Subchapter  D  by  failing 
or  refusing  to  comply  with  any  of  the 
provisions  of  §  112.3,  112.4,  or  112.5  of 
this  subchapter  shall  be  liable  for  a  civil 
penalty  of  not  more  than  $5,000  for  each 
day  such  violation  continues.  Civil  pen¬ 
alties  shall  be  assessed  and  compromised 
in  accordance  with  this  Part.  No  penalty 
shall  be  assessed  until  the  owner  or  oper¬ 
ator  shall  have  been  given  notice  and 
an  opportunity  for  hearing  in  accord¬ 
ance  with  this  Part. 

§  114.2  Violation. 

Owners  or  operators  of  facilities  shall 
be  liable  for  a  civil  penalty  for  non- 
compliance  with  the  requirements  of 
Part  112  of  this  subchapter,  including 
but  not  limited  to  failure  to: 

(a)  Prepare  a  Spill  Prevention  Con¬ 
trol  and  Countermeasure  (SPCC)  plan 
in  accordance  with  §  112.3  of  this  sub¬ 
chapter; 

(b)  Have  a  SPCC  plan  certified  by  a 
Registered  Professional  Engineer  as  re¬ 
quired  by  §  112.3  of  this  subchapter; 

(c)  Implement  the  SPCC  plan  as  re¬ 
quired  by  5  112.3  of  this  subchapter; 

(d)  Submit  information  after  a  spill 
as  required  by  §  112.4  of  this  subchapter; 

(e)  Amend  plan  as  required  by  §  112.4 
of  this  subchapter; 

(f )  Implement  amendment  as  required 
by  §  112.4  of  this  subchapter; 

(g)  Amend  plan  after  change  in  fa¬ 
cility  design  as  required  by  §  112.6  of 
this  subchapter; 

(h)  Review  plan  every  three  years  as 
required  by  §  112.5  of  this  subchapter; 

(i)  Amend  plan  after  review  as  re¬ 
quired  by  S  112.5;  or 

(j)  Have  amendment  certified  as  re¬ 
quired  by  §  112.5  of  this  subchapter  and 
implemented. 

§  114.3  Determination  of  penalty. 

(a)  In  determining  the  amount  of  the 
penalty  to  be  assessed  the  following  fac¬ 
tors  shall  be  considered: 

(1)  Gravity  of  the  violation;  and 

(2)  Demonstrated  good  faith  efforts 
to  achieve  rapid  compliance  after  notifi¬ 
cation  of  a  violation. 

(b)  The  amount  of  the  civil  penalty 
to  be  assessed  may  be  settled  by  compro¬ 
mise  at  any  stage  of  the  proceedings. 

(c)  Civil  penalties  may  be  assessed 
by  the  Regional  Administrator  where 
there  is  no  request  for  a  hearing  pur¬ 
suant  to  S  114.5. 
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§  1 14.4  Notice  of  Violation. 

The  Notice  of  Violation  shall  be  sent 
to  the  person  charged  with  a  violation 
and  shall  specify  the : 

(a)  Date  of  issuance; 

(b)  Nature  of  violation,  including  the 
law  or  regulation  that  he  is  charged  with 
violating; 

( c )  Amount  of  the  maximum  penalty ; 

(d)  Amount  of  the  proposed  civil  pen¬ 
alty; 

(e)  The  right  to  present  written  ex¬ 
planations,  information  or  any  materials 
in  answer  to  the  charges  or  in  mitiga¬ 
tion  of  the  penalty,  or  bearing  on  the 
person’s  efforts  to  achieve  compliance 
after  notification  of  the  violation; 

(f)  Manner  of  the  payment  of  any 
money  which  may  be  paid  to  the  United 
States; 

(g)  Right  to  request  a  hearing;  and 

(h)  The  procedures  for  requesting  a 
hearing  including  the  right  to  be  repre¬ 
sented  by  counsel. 

§114.5  Request  for  hearing. 

Within  thirty  (30)  days  of  the  date  of 
receipt  of  a  Notice  of  Violation,  the  per¬ 
son  named  in  the  Notice  may  request  a 
hearing  by  submitting  a  written  request 
signed  by  or  on  behalf  of  such  person  by 
a  duly  authorized  officer,  director,  agent, 
or  attorney-in-fact,  to  the  Regional  Ad¬ 
ministrator. 

( a )  Requests  for  hearings  shall ; 

(1)  State  the  name  and  cddress  of  the 
person  requesting  the  hearing; 

(2)  Enclose  a  copy  of  the  Notice  of 
Violation;  and 

(3)  State  with  particularity  the  issues 
to  be  raised  by  such  person  at  the  hear¬ 
ing. 

(b)  After  a  request  for  hearing  which 
complies  with  the  requirements  of  para¬ 
graph  (a)  of  this  section  has  been  filed, 
a  hearing  shall  be  scheduled  for  the 
earliest  practicable  date. 

(c)  Extensions  of  the  time  for  the 
commencement  of  the  hearing  may  be 
granted  for  good  cause  shown. 

§  114.6  Presiding  Officer. 

The  hearing  shall  be  conducted  by  the 
Presiding  Officer.  The  Regional  Adminis¬ 
trator  may  designate  any  attorney  in  the 
Enviromnental  Protection  Agency  to  act 
as  the  Presiding  Officer.  No  person  shall 
serve  as  a  Presiding  Officer  where  he  has 
any  prior  connection  with  the  case  in¬ 
cluding  without  limitation  the  perform¬ 
ance  of  investigative  or  prosecuting  func¬ 
tions  or  any  other  such  functions.  The 
Presiding  Officer  appointed  shall  have 
the  full  authority  to  conduct  the  hearing, 
decide  issues  and  to  assess  a  civil  penalty 
as  appropriate. 


§  1 14.7  Consolidation. 

The  Presiding  Officer  may,  in  his  dis¬ 
cretion,  order  consolidation  of  any  hear¬ 
ings  held  under  this  Part  and  arising 
within  one  Region  whenever  he  deter¬ 
mines  that  consolidation  will  expedite  or 
simplify  the  consideration  of  the  issues 
presented.  The  Administrator  may,  in 
his  discretion,  order  consolidation,  and 
designate  one  Region  to  be  responsible 
for  the  conduct  of  any  hearings  held  un¬ 
der  this  Part  which  arise  in  different 
Regions  whenever  he  determines  that 
consolidation  will  expedite  or  simplify 
the  consideration  of  the  issues  presented. 
Consolidation  shall  not  affect  the  right 
of  any  person  to  raise  issues  that  could 
have  been  raised  if  consolidation  had  not 
occurred.  At  the  conclusion  of  the  hear¬ 
ing  the  Presiding  Officer  shall  render  a 
separate  decision  for  each  separate  civil 
penalty  case. 

§114.8  Prehearing  conference. 

The  Presiding  Officer  may  hold  one  or 
more  prehearing  conferences  and  may 
issue  a  hearing  agenda  which  may  in¬ 
clude,  without  limitation,  decisions  with 
regard  to  any  or  all  the  following: 

( a )  Stipulations  and  admissions ; 

(b)  Disputed  issues  of  fact; 

(c)  hearing  procedures  including  sub¬ 
mission  of  oral  or  written  testimony  and 
the  time  allotted  for  oral  arguments ;  and 

(d)  any  other  matter  which  may  ex¬ 
pedite  the  hearing  or  aid  in  disposition 
of  any  issues  raised  therein. 

§  114.9  Conduct  of  hearing. 

The  hearing  shall  be  held  in  the  gen¬ 
eral  location  of  the  facility  where  the 
alleged  violation  occurred  or  as  agreed 
to  by  EPA  and  the  person  charged.  The 
Presiding  Officer  shall  have  the  duty  to 
conduct  a  fair  and  impartial  hearing, 
to  take  action  to  avoid  unnecessary  delay 
in  the  disposition  of  proceedings,  and  to 
maintain  order.  The  person  charged  with 
the  violation  may  offer  relevant  facts, 
statements,  explanations,  and  other 
items  which  such  person  feels  should  be 
considered  in  defense  to  the  charges, 
bearing  on  the  person’s  efforts  to  achieve 
compliance  after  notification  of  the  vio¬ 
lation  or  which  may  bear  upon  the  pen¬ 
alty  to  be  assessed.  The  EPA  or  other  ap¬ 
propriate  Agency  personnel  shall  have 
the  opportunity  to  offer  facts,  statements, 
explanations  and  other  items  including 
testimony  of  other  appropriate  Agencies 
personnel  in  order  for  the  Presiding 
Officer  to  be  fully  informed.  In  the  event 
the  matter  cannot  be  resolved  by  settle¬ 
ment  the  person  charged  with  the  viola¬ 
tion  shall  be  informed  in  writing,  of  the 
decision  of  the  Presiding  Officer  and  shall 
be  advised  of  his  right  to  appeal. 


§  114.10  Decision. 

Within  thirty  (30)  days  after  the  con¬ 
clusion  of  the  hearings,  the  Presiding 
Officer  shall  issue  findings  with  respect 
to  the  matter,  including,  where  appro¬ 
priate  to  the  amount  of  the  civil  penalty. 
In  assessing  the  civil  penalty  the  Pre¬ 
siding  Officer  shall  consider  the  factors 
set  forth  in  §  114.3.  A  copy  of  the  Pre¬ 
siding  Officer’s  decision  shall  be  sent  to 
the  person  charged  in  the  Notice  of  Vio¬ 
lation.  The  decision  of  the  Presiding  Of¬ 
ficer  shall  become  the  final  decision  of 
the  Environmental  Protection  Agency 
unless  within  fifteen  (15)  days  from  the 
date  of  receipt  of  such  decision,  the  per¬ 
son  assessed  the  penalty  appeals  the  de¬ 
cision  to  the  Administrator,  or  unless  the 
Administrator  shall  have  stayed  the  ef¬ 
fectiveness  of  the  decision  pending  re¬ 
view. 

§  114.11  Appeal  to  Administrator. 

(a)  The  person  assessed  a  penalty  in 
the  Presiding  Officer’s  determination 
shall  have  the  right  to  appeal  an  ad¬ 
verse  decision  to  the  Administrator  upon 
filing  a  written  Notice  of  Appeal  in  the 
form  required  by  paragraph  (b)  of  this 
section  within  fifteen  (15)  days  of  the 
date  the  receipt  of  the  Presiding  Officer’s 
decision. 

(b)  The  Notice  of  Appeal  shall : 

(1)  State  the  name  and  address  of  the 
person  filing  the  Notice  of  Appeal; 

(2)  Contain  a  concise  statement  of 
the  facts  on  which  the  person  relies; 

(3)  Contain  a  concise  statement  of 
the  legal  basis  on  which  the  person  re¬ 
lies;  and 

(4)  Contain  a  concise  statement  set¬ 
ting  forth  the  action  which  the  person 
proposed  that  the  Administrator  take. 

(c)  The  Administrator  may  delegate 
this  authority  to  act  in  a  given  case. 

(d)  The  Administrator,  after  a  Notice 
of  Appeal  in  proper  form  has  been  filed, 
shall  render  a  decision  with  respect  to 
the  appeal  promptly.  In  rendering  his 
decision,  the  Administrator  may  adopt, 
modify,  or  set  aside  the  decision  of  the 
Presiding  Officer  in  any  respect  and  shall 
include  in  his  decision  a  concise  state¬ 
ment  of  the  basis  therefore.  The  decision 
of  the  Administrator  on  appeal  shall  be 
effective  when  rendered. 

Effective  date.  This  revised  §  112.6  and 
new  Part  114  become  effective  on  Au¬ 
gust  29, 1974. 

Dated:  August  19, 1974. 

Alan  G.  Kirk  II, 
Acting  Administrator. 

[FR  Doc.74-19640  FUed  8-28-74;8:45  am] 
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